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March 28, 2011

Dave Pruneau

Superintendent

Rochester Community Schools
501 W. University

Rochester, M1 48307
dpruneau@rochester.k12.mi.us

Dear Mr. Pruneau:

It has come to our attention that Rochester High School, one of the high schools in
your school district, utilizes internet filtering software that improperly censors websites
advocating the fair treatment of lesbian, gay, bisexual, and transgender (“LGBT”)
persons. On behalf of the American Civil Liberties Union Foundation (“ACLU”) and the
ACLU Fund of Michigan, I am writing to inform you that this practice violates both the
First Amendment and the Equal Access Act, 20 U.S.C. § 4071 et seq., and must
immediately cease.

As reflected in the attached exhibits, the internet filtering software at Rochester
High School improperly denies students access to websites for: GSA Network
(gsanetwork.com), Day of Silence (dayofsilence.org), Student Organizing
(studentorganizing.org), and Lambda Legal (Lamdal.egal.org). When a student attempts
to access any of these websites, the computers at Rochester High School display a
message stating: “Your request has been blocked because it violates the Rochester
Community Schools acceptable use policy.” The message further states that the websites
have been blocked because they are categorized as “Society & Culture.” See Exhibits A
through D (attached).

The Rochester Community Schools do not have a legitimate pedagogical basis for
censoring students’ access to these websites. None of these websites contains (or has
ever contained) sexual or other content that schools are obligated to block under the
Children’s Internet Protection Act (CIPA) Pub. L. No. 106- 554:

e GSA Network is a youth leadership organization that connects school-based Gay-
Straight Alliances to each other and to community resources through peer support,
leadership development, and training.

e The Day of Silence website contains information about the national day of silence,
April 15 of each year, when hundreds of thousands of students nationwide take a
vow of silence to bring attention to anti-LGBT name-calling, bullying and
harassment in their schools.
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e Student Organizing is a website hosted by the Gay, Lesbian and Straight Education
Network that provides training and resources for students organizing GSAs at
their schools.

e Lambda Legal is a national organization committed to achieving full recognition of
the civil rights of lesbians, gay men, bisexuals, transgender people, and those with
HIV through impact litigation, education, and public policy work.

The content on these websites is fully protected speech under the First Amendment.
“[T)he issue of equal rights for citizens who are homosexual is presently a topic of
fervent discussion and debate within the courts, Congress, and the legislatures of the
States . . .. The nation’s high school students, some of whom are of voting age, should
not be foreclosed from that national dialogue.” Gillman v. Sch. Bd. for Holmes County,
Fla., 567 F. Supp. 2d 1359, 1374 (N.D. Fla. 2008); see also Fricke v. Lynch, 491 F. Supp.
381, 385 (D.R.I. 1980) (holding that First Amendment protects non-sexual expression of
a student’s gay sexual orientation).

Moreover, the filtering scheme employed by your school district appears to engage
in unconstitutional viewpoint discrimination by blocking sites that express acceptance
and tolerance towards LGBT individuals but permitting sites that condemn
homosexuality and sites that urge LGBT persons to change their sexual orientation or
gender identity through so-called “reparative therapy.”' For example, your internet
filtering software allows access to the websites for Parents and Friends of Ex-Gays
(pfox.org) and People Can Change (peoplecanchange.com). See Exhibits E and F
(attached).

This explicit viewpoint discrimination violates your students’ First Amendment
rights. The Rochester Community Schools may not selectively censor students’ access to
this information based merely on the “dislike [of] the ideas” in the censored materials.
Bd. of Educ. v. Pico, 457 U.S. 853, 872 (1982). Whether or not school administrators
agree with the content of the censored websites, secondary school students are mature
enough to understand that a school does not endorse or support speech to which it merely
permits access on a nondiscriminatory basis. See Bd. of Educ. of Westside Cmty. Schools
v. Mergens, 496 U.S. 226, 250 (1990). (“| T]he proposition that schools do not endorse
everything they fail to censor is not complicated.”).

In addition to violating students’ First Amendment rights, the filtering scheme at
high schools in your district also violates the Equal Access Act because it denies student

1 “Reparative therapy” is a practice denounced as dangerous and harmful to young people
by such groups as the American Psychological Association, the American Psychiatric
Association, and the American Academy of Pediatrics. See Just the Facts About Sexual
Orientation and Youth: A Primer for Principals, Educators, and School Personnel
(2006), available online at http://apa.org/pi/lgbt/resources/just-the-facts.pdf.
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gay-straight alliances equal access to school resources and privileges that are generally
available to other student non-curricular clubs. 20 U.S.C. § 4071 et seq; see, e.g.,
Mergens, 496 U.S. at 247; SAGE v. Osseo County Schools Dist., 471 F.3d 908 (8th Cir.
20006); Gonzalez v. Bd. of Educ., 571 F. Supp. 2d 1257 (S.D. Fla. 2008). The Equal
Access Act mandates that, where a public secondary school that received federal
financial assistance permits even one non-curricular group to use school resources, it
must permit all other non-curricular student groups to do so, too, on equal terms. See
Mergens, 496 U.S. at 237, 247 (requiring equal access to school newspaper, bulletin
boards, public address system, and club fair).

The internet filtering software at high schools in your district violates the Equal
Access Act by providing unequal access to the school’s resources. See Boyd County
High Sch. Gay Straight Alliance v. Bd. of Educ., 258 F. Supp. 2d 667 (E.D. Ky. 2003)
(school violated Equal Access Act by denying GSA clubs equal access to school bulletin
board and intercom). By blocking access to the websites of GSA Network, Student
Organizing, and Day of Silence, the Rochester Community Schools hinder the ability of
GSA clubs to access valuable information such as guidance about how to run an effective
club, ideas regarding club activities, sample GSA club by-laws, and tips on how to work
with teachers and administrators to address bullying and harassment in schools. By
contrast, other non-curricular clubs such as Students Against Drunk Driving and Amnesty
International are able to access their clubs’ websites through the school’s computers. See
Exhibits G and H (attached). The Equal Access Act requires the school district to
provide GSAs with equal access to all school resources -- including online resources --
that are made available to other non-curricular clubs. See SAGE, 471 F.3d at 912
(LGBT-related group must have “equal access to the same avenues of communication as
other noncurriculum related groups™) (emphasis in original).

Allowing students equal access to LGBT-related websites is not just a legal duty; it
also makes sense from a safety perspective, particularly in light of the epidemic of LGBT
youth suicides and bullying. Prohibiting access to LGBT websites is especially
problematic because many students do not have computers or internet access at home and
so can only access the internet at school. As one court put it, “as any concerned parent
would understand, this case [holding that members of the Gay-Straight Alliance must be
permitted access to the school’s resources in the same way as other clubs], may involve
the protection of life itself.” Colin v. Orange Unified Sch. Dist., 83 F. Supp. 2d 1135,
1148 (C.D. Cal. 2000).

Please contact me by April 4, 2011 to indicate whether you intend to provide
students equal access to the websites for GSA Network, Day of Silence, Student
Organizing, Lambda Legal, and similar LGBT-related resources in accordance with your
school district’s legal obligations under the First Amendment and the Equal Access Act.
If you continue to censor these websites, you could be subject to legal liability and the
expense of litigation, as the boards of education and superintendants of two Tennessee
school districts that used a similar type of filtering software recently discovered.
Ultimately, after being sued by the ACLU, both Tennessee school districts agreed to
enter into a settlement agreement enforceable by the federal district court to stop blocking
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access of online information about lesbian, gay, bisexual, and transgender issues. See
Franks v. Metro. Bd. of Pub. Educ., No. 3:09- 00446 (M.D. Tenn. 2009).

Sincerely,

‘1 ay Kaplan, Staff Attorney

American Civil Liberties Union
Fund of Michigan
LGBT Project

égshua Block, Staft Attorney

American Civil Liberties Union Foundation
Lesbian Gay Bisexual Transgender & AIDS Project
125 Broad Street, 18th Floor

New York, NY 10004

212-549-2593 | 212-549-2650 (fax) |
jblock@aclu.org



EXHIBIT A

Your request has been blocked because it violates the Rochester Community Schools Acceptable Lise Policy. Piease
contact the Media and Technology Department at MediaTechnology@irochester k12 mius i vou feel you recelved this
message in etror.

You received this page while trving to retrieve this URL:

hitp:igsanetwork.org’

The following message was refurned:
Society & Culture <htnt




EXHIBIT B

2 Access Blacked < Wind

dayafsilence. ol

Your request has been blocked because it violates the Rochester Comumunity Schools Acceptable Use Policy. Please
contact the Media and Technology Department at MediaTechnology/@rochester k12 mius i you feel vou received this
message in error.

Youreceived this page while trving to retrieve this URL:
http:/‘dayofsilence org/

The following message was returned:
Society & Culture </htmi

untitled - Pant
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EXHIBIT C

Your request has been blocked because it viclates the Rochester Community Schools Acceptable Use Policy. Please
contact the Media and Technology Department at MediaTechnology@rochester k12.mixus if you feel you received this
message in error.

You received this page while frving to refrieve this URL:

hitp:/fwww studentorganizing org/

The following message was returned:
Society & Culture <htmi




EXHIBIT D

Your request has been blocked because it violates the Rochester Community Schools Acceptable Use Policy. Please
contact the Media and Technology Department at MediaTechnology@rochester k12 mius i you feel you received this
message in error.

You received this page while trving to retrieve this URL:
http:/Awwiwv lambdalegal org’

The following message was returned:
Society & Culture <html

Start]




EXHIBIT E

Panenrs and Faiends of ExGays and Gays

. Home

- AboutUs ‘
Cqﬁ(ac! s

: Resources

. OurStories

: Youth

- Donate.Now

Atticles

+Equat Rights

- Brochures

. Education/Schools




EXHIBIT F
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gsa student

People Can Change - An .. X

Abuat Us About "Change”

Qur ttories

Experinntist Wea

Men who have resolved
unwanted same-sex attractions
supporting others seeking similar change

We Found Another Way Qut

Facing the reahly that you have
warted homosexual feehngs can
mendous tumoll -
Ity if thase
with deeply held values, belizfs and
fifa goals. We know what s
Wa've baen there

SHIGHTLNE

YOU'RE NOT ALONE
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Suppost

Rusoumes

. Journey Into Manhood

Joumney Into Manhood is g 48-

i hour immersion in ssif-discovery,

|

calharsis and smtional healing.

Wa create a nghly sapportive yet
challsnging smvitenmant designed
specially for men who are senous
about resoling unwanted hivmosexaal
albrattions. i is an experiential




EXHIBIT G

about challengps in
thair averyday
fives

|48 Welcome to SADD - V... }

Welcove 1o SADD

B) SADD STORE ) CONTACT US 85 SITE MAP

B STARCH

Students Against Bestructive Decisions &

B) DONATIONS B HOME

2011 SADD National Conference
June 26-29, 2011, Chicago, IL
e are 5 anncunos that the 2011
SADD Naiional Canfaranos will ba held
Sunday, June 26th — Wednesday, June
29t 3 the Hysh Regensy 'Hare in
Chicago, Hiinols! Ma# your calendsrs and
Bagin mating your plans 1o jain vt

Students, advisors and parents:
Sign up for SADD's
e.newsletters!

Donate Your Car to SADD!

Hew theew's anciier why 10 suppett SADGE

Win up to $10.000 in
the Act Qut Loud

wek BADD now sreapls car
denaiions - kom videslly snyahees in
United S1ates! YoU can donple your uiad
i icn, aven ifite not

Leam how you can
help suppart SADD
— make a donation.
hecome a Friend of
SADD, donate a car,
shop online for
SADD, and morat

el iA
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EXHIBIT H

AMNESTY

INTERNATIONAL
| m WHO WEARE

FOR MEDIA LIBRARY . CAMPAIGNS :
S Lt - Frangals . Espafiol

ur country: [Select country

HOW YOU CAN HELP LEARHABOL‘THUMANRIGHTS o NEW : STAY!NFORMED

HOW YOU.CAN HELP
Donate
Join

Take Action

HUMAN RIGHTS INFORMATION

In focus

DEMANDING CHANGE IN
THE MIDDLE EAST & NORTH AFRICA
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